EAST AFRICAN CIVIL SOCIETY
ORGANISATIONS’ FORUM
Strengthening Civil Society in the Integration Process

EACSOF BREAKFAST MEETING REPORT ON
“ANALYSIS OF THE ENVIRONMENT FOR CIVIC SPACE
IN KENYA”
Our Vision for East Africa is
“A community in which citizens are fully engaged in all affairs affecting their lives”.

EACSOF Breakfast Meeting Report on “Analysis of the Environment for Civic Space in Kenya” held on Tuesday 25th March 2014 at Silver Springs Hotel, Nairobi Kenya
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1.0. Introduction
The “Country self-assessment on CSO operating environment” breakfast meeting organized by East Africa Civil
Society Forum (EACSOF) Kenya Chapter was held on 25th March 2014 at the Silver Spring Hotel in Nairobi
Kenya. The retreat was attended by a total of 16participants drawn from different CSOs, government and
other agencies in Kenya. The breakfast meeting was broadly aimed at providing a unique opportunity for
CSO participants to assess and establish the enabling factors and inherent constraints affecting CSO existence
and operations in Kenya with the aim of generating alternative options that would improve the current legal
and political environment. The specific objectives of the breakfast meeting among others was meant for the
CSO participants to: a); Take stock of enabling factors for CSOs and take advantage of them where they exist;
b) Gain a better understanding of environmental challenges/constraints faced by Kenyan CSOs among stakeholders; c) Formulate proposals and advocacy messages for improvement of CSOs operating environment.

2. Opening remarks
2.1 Welcome Remarks by Ms. Joyce Khasimwa – (EACSOF Kenya Coordinator)
Ms. Joyce Khasimwa opened her remarks by requesting one of the participants to bless the breakfast meeting with a word of prayer. She welcomed all participants to the meeting and after formal introduction, she
thanked all in attendance for honoring the invitation and then proceeded to underscore the purpose of the
breakfast meeting bringing CSO representatives in Kenya which was to mainly bring together all the CSO
stakeholder to dialogue on critical issues that affect their operating environment in Kenya. She gave a brief
introduction of the officials present including Mr. Robert Mmaitsi (EACSOF Secretariat, Mr. Odhiambo (EACSOF
Council Member) and the facilitators including Mr. Hesborn Onyango and Mr. Denis Kiio and the rapporteur
Eveline Ochichi). The session was moderated by Mr. Hadley Muchela, Programme Manager at the Independent
Medico-Legal Unit (IMLU) and which is the convener of the EACSOF Chapter.

2.2 Remarks by Mr. Robert Mmaitsi – (EACSOF Secretariat)

Mr. Robert Mmaitsi

In his opening remarks Mr. Mmaitsi, first welcomed all the participants to the meeting and proceeded to
emphasize the role of EACSOF in broadening the chances of enhancing the enabling environment of CSOs
and also providing a broader platform for resolving their current challenges from a regional perspective. This
calls for constant consultations and dialogues among stakeholders across the region and this meeting was
important in that regard. He thanked again all participants and wished them fruitful deliberations.
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2.3 Remarks by Mr. Odhiambo– (EACSOF Kenya Chair]

Mr. Odhiambo– EACSOF Kenya Chair

In his remarks, Mr. Odhiambo briefed the background work that has been going on as far as the development
the regional framework of engagement that also allows CSOs engagement and the commonality of the goals
among CSOs within the region. He also emphasized that the framework was an important instrument for a
much broader citizen engagement through the CSOs and this is critical to the regional integration process.
He encouraged all the participants to take advantage of the framework to get involved at the regional processes. He also emphasized that they have a huge mandate to organize their issues and concerns that can
then feed into the broader regional framework. He finally welcomed every participant and wished them a
fruitful deliberation.

2.4 Remarks by Ms. Agnes Sila– (Director of Social Affairs, Ministry
of East African Community)

Ms. Agnes Sila
Director of Social Affairs, Ministry
of East African Community

In her remarks, Ms. Agnes Sila welcomed the participants to the forum and added that she was delighted to
attend the national forum of Kenya County self assessment on the CSO operating environment hosted by the
EACSOF (Kenya Chapter).
She further emphasized that it is worthwhile to take note of the efforts made by the Civil Society Organizations
towards a people-centered integration process, namely: The enactment and advocacy of the EAC, HIV/AIDS
Prevention and Management Bill 2012, proposal and advocacy towards an EAC Gender Equality Bill 2013, the
development of the EAC Youth Policy, provision of inputs in to the 4th EAC Policy on persons with disabilities,
Promotion of cross-boarder legal practice, advocacy for extended jurisdiction of East African Court of Justice
(EACJ) Development of the East African Bribery Index 2013, and sensitization and awareness creation on the
integration process.
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2.4 Remarks by Ms. Agnes Sila– (Director of Social Affairs, Ministry
of East African Community)
Mrs. Sila added that the private Sector on the other hand has greatly contributed towards the implementation of the commitments enshrined within the EAC Customs Union and the EAC Common market protocol by
improving the business and economic environment through evidence-based policy and advocacy in the areas
of harmonization of product standards, free movement labour and services as well as addressing trade barriers
facing women-owned business and SMES. Further the sector has contributed towards monitoring and elimination of NTBS and enhancing the competitiveness of firms in intra and extra-EAC trade. The concerted efforts of
the civil society, private sector and EAC Partner states have contributed tremendously towards improved boarders and removal of a number of NTBs, Harmonization of standards and participation of the citizens especially
the youth and women in the EAC integration process.
It will be appreciated that despite the process made, there still exist challenges which are hampering effective
engagement and involvement of PSOs, CSOs and other interest groups in the EAC integration process. These
includes: slow pace of implementation of the commitments made by EAC Partner States, lack of enforcement
mechanisms for the removal of the NTBs, inadequate sensation process and multiple membership to regional
trading blocksblocs. Furthermore the integration process has not yet balanced between the economic growth
and the welfare of the citizens of the region which is clearly manifested by increasing inequality in income
levels. As the EAC integration Process continues to widen and deepen, great strides continue to be taken
towards a more borderless East Africa. With the implementation of EAC Single Customs Territory, the one stop
Boarder Posts, removal of NTBs, harmonization of tax regimes and the signing of the East Africa Monetary
union in November 2013, the people of East Africa conntinuecontinue to take advantage of the expanded
market across the region. There is also increased citizens, consultations and awareness creation in preparation
for the political federation of the EAC Partner States. This process points to prospects and opportunities that
the stakeholders including the private sector, civil society, parliaments, local governments and other interest
groups can take advantage of and contribute to significantly as provided for in the treaty, in the consultative
dialogue Framework by other relevant legislations. As PSOs, CSOs, and other interest groups take advantage of
the opportunities, they contribute significantly thus complementing the efforts of the EAC secretariat, Organs
and Institutions of the EAC.
She concluded by telling the participants that it was her hope and belief that the forum will consider establishing a national road map for engagement among the various stakeholders to support the EAC SG Forum and
to enable Kenyans benefit from the opportunities as provided through EAC Common Market Protocol. The
participants will explore the modalities of developing an integrated approach for EAC Partner states to employ
in order to effectively tackle the challenges being experienced in the engagements with the civil society and
Private Sector. She wished them fruitful deliberations as they chart the way forward for the Kenyans in the
integration process.
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3. Presentation: “Legal environment for CSO operations in
Kenya”, by Denis Kiio, Programme Manager, Legal Resources
Foundation Issues Raised from Plenary Sessions

Mr. Denis Kiio

In his keynote address, Mr. Kiio focused three key themes. First,
he explored CSOs operations before the enactment of the current Act 2013 and observed that CSOs experienced some difficulties and the 2012 legal framework provided the basis of
the current law. He further observed that the 2013 general
elections also impacted on the operational environment of the
CSOs since many of them were involved in one way or another
in the electoral process. Secondly, he explored the current legal
environment within which the CSO operate in Kenya. CSOs in
Kenya are constituted and legally operate under some previous
laws namely; the NGO Act which was used to register many organizations, the Companies Act and the Societies Act that is used
to register Trustees and societies. He also mentioned that currently the “Public Benefits Organization (PBO) Act No. 18 of 2013
is the main legal instrument that underpins all the operational
environment of CSOs in Kenya including regulating registration, operation, establishment of board, tribunal on disputes on
operationalization of Act, finances and dissolution.

He observed that the miscellaneous amendments that informed the enactment of the new laws had implications in the operations of some CSOs. Thirdly, he explored the governance framework of many of the CSOs
operating in Kenya and observed that the current law has to a great extent improved the operational environment of many CSOs in Kenya and they continue to exploit this to their advantage.
He concluded by observing that, despite the improved operational environment for CSOs through the PBO
Act, a lot still needs to be done the enhance and sustain the gains already made including: refinement of transition clauses in the current PBO Act; building capacity of CSO on the legal instruments to encourage compliance; lobby for the commencement date of the current PBO Act and trust building to bridge the gaps between
the government and CSOs.

4. Emerging Issues from Discussions on Legal Instruments

It was observed that the legal environment especially where the law is restrictive to the operations of
CSO in such instances their relations with the state has tended to be of disengagement. In the current instances where the law is a more liberal the CSOs have tended to engage the state at different levels.

It was observed that the space for the CSOs have tended to shrink and this was partly attributed to the
incorporation and absorption of many of the CSO luminaries to the state. This may have implications on the
overall performance of the CSOs in terms of their institutional capacity.

There are issues with some CSOs related to the functional identities of the CSOs, particularly those that
were initially registered as none profit under the old law, while the new PBO Act has provisions that now allows
CSOs to engage in ventures which can generate profit, but the revenue is utilized for their non-profit use.

It was also noted that registration of CSOs also needs to be streamlined, considering the fact that the FBO
Act has not come into force.
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5. Emerging Issues from Plenary Discussions
A number of issues emerged from the plenary discussions that merit consideration including the following:

It was noted that the space for CSO activity has theoretically expanded by virtue of democratization,
economic liberalization and increase registration. However, the number of CSO has technically remained
shrinking and this is attributable to the fact that many of them exist in paper but are functionally non-existent.
(A phenomenon referred to as brief-case NGOs)

A number of CSOs still face serious capacity issues which hamper their development and also their functional effectiveness. This is attributable to a number of factors including, lack of training, personalization of
the organization, nepotism etc.

Some CSOs were registered under the old law, however there is potential risks of deregistration under
the PBO Act particularly for those organizations deemed not to be politically correct. This is despite the fact
that the law recognizes their institutional identity.

The current PBO Act has expanded the space for CSOs to operate and it binds many NGOs to be more
transparent and accountable. It’s also deemed to be much better that any of the previous laws, thought it may
requires some refinements/amendments.

Despite the existence of the PBO Act there is still need for either Informal mechanism or institutionalized
mechanisms for self-regulation within the sector. This is particularly critical in the event of a dispute between
CSOs

It was also noted that there is no framework in place to guide collaboration with Government and other
external institutions

The process of developing regulations within the sector has also been hampered by the currents conflicts between the NGO board and CSO reference group.

Collaborative policy making process has equally been at best amorphous and there is need for harmony
between Government and CSOs reference group.

The tribunal has 5 members which are appointed by the state and this goes against the constitutional
provision of wider representation and participation.

It was also observed that there are no legal framework that can effectively guide relations and engagements with the government. This presents a challenge or opportunity for disengagement.

It was further observed that there is currently no independent organization that can check and regulate
the relations particularly where the tribunal has fails.

It was equally noted that public participation has not been very effective and this has its drawbacks

Others were of the view that public participation needs to be regulated with an Act as opposed to the
broader constitutional provision. This will be sorted out by the Pending bill on leadership.

Need for a law or policy to guide how the public can engage with government to infuse value of participation at the integration level.

6. Enablers of CSO Operating Environment
Emerging from the plenary discussions, it was suggested that there are some enablers of CSO operating environment: First, from a legal perspective, it was observed that the PBO Act is quite supportive of the operations
of the CSOs as opposed the previous laws and therefore its coming into force should be effected immediately.
Such enabling law also presents prospects for growth of CSOs in future. Second from a political perspective, there has been recognizable political liberalization and expansion of the democratic space and CSOs
have thrived in the process. The political plurality will continue to be instrumental not only in deepening the
entrenchment of CSOs, but also provide a niche for their future engagement and participation. Third and most
importantly, from an economic perspective, the increasing economic liberalization and the concomitant inclusion and partnership of both the private sector and CSOs in development efforts provides a solid fulcrum for
further recovery and sustainability of development. Fourth, NGOs are vibrant, much more structured accountable, indigenous and relating to people problems.
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7. Challenges Faced by CSOs

Existence and many registered brief case NGOs that and functionally ineffective

Growing weaknesses on NGOs due to reliance on donors, with dwindling resource allocation, and the
donors’ increasing preference to dealing with large consortium, the UN or International organizations with
lower operational risks and high capacity

Transition period led to poaching on CSO technocrats. P\political correctness especially in Governance
work.

Poor networking and participation in the sector

Human capital flight from CSOs to government due to the perception that government pays well

Inconsistent and sometimes poor relations with government

Increasing ‘basketization’ of funds by donors and channeling resources through other mechanisms/
avenues with consequent killing of innovation among CSOs.

Reduced bilateral relations with donors in terms of sharing ideas

Professionalization of CSOs introduction of processes and ideas that has tended slow and sometimes
curtailed operations through reduced reaction time and turnaround time. This has the potential of breading
corruption in the sector.

Poor governance among some CSOs, and very low capacity with consequent impeeding of operations,
corruption, power struggle, factionalism within institutions, financial mismanagement and lack of strong institutional policies.

Government interference and muzzling of CSOs voices particularly on politically sensitive issues

Lack of institutional succession programme, particularly when CSOs loose technical and competent to
other organizations or government

Weak accountability and risk reduction mechanisms. Compliance mostly undertaken as a formality
through preparation of returns, and the law is ineffective and ambiguous on this. This is particularly evident
because most CSOs do not file annual returns partly due to government inefficiency or non-follow up. The
filed returns themselves are not regularly analyzed and their authenticity is also doubtful.

8. Recommendations


Developing a Policy or a regulatory framework, through participation of all stakeholders. (CSO and NGO
board to cooperate)

Need to commence implementation of the PBO Act.

Advocate for policy clarity and influence amendments in the Act.

Need to consider regional dimension of funds sourcing

The environment is changing and the changes create uncertainties hence the need for flexibility to
accommodate changes.

Institutional capacity building as opposed individual charisma.

Focusing on results based long term programming

Shift from activism to development orientation and diversification of services

Influx of CSO human capital to Government is beneficial because it spreads skills nationally, however
there is need succession planning with CSOs to ensure institutional capacity is maintained

Institutional policy development within the sector

Need to check and confirm registration compliance with the new PBO Act to avoided possible registration complication.
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9. Proposed Areas of Policy Advocacy Campaign to Enhance
CSO Operating Environment

Strengthening networking and collaboration particularly with government through inclusion and participation in all forums and activities.

Another campaign agenda is institutional capacity development of the CSOs to enhance their functional
efficiency.

There is also need to encourage and promote the positive image and contributions done by the sector.

There is also need to focus on enhancing development and retention of CSO professional staff. This can
be achieved through enhancement of institutional policies that improve work environment.

Lobby the national government to effect the PBO Act

There is also need to address the relational issues between CSOs and Government at a regional level. The
starting point would be to encourage and put in place policies that regulate relations and collaboration with
Government.

Another strategy would be to exploit the existing regional framework in order to enhance participation
of CSO in matters regional. This is an important consideration given the growing shift to regionalism

From a policy perspective there is need to harmonise laws, policies and institutions that regulate the
sector.

Lastly there is need to lobby the international community to cooperate with the local CSOS particularly
in resource mobilization given their comparative advantage working at the grass roots. Energising this proposed advocacy actions both at the national and regional level will no doubt EACSOF involvement and support to be realised.

10. Closing Remarks by Ms. Joyce Khasimwa – (EACSOF Kenya)
In her closing remarks, the EACSOF Kenya Coordinator, Ms. Joyce Khasimwa reflected on the broader objective
of the meeting and reiterated EACSOF’s commitments with regard to supporting the CSO to realize their full
potential through advocacy on issues that hamper their operation. She also reiterated the fact that the meeting had been an important eye opener to the various issues affecting CSOs in Kenya and the need to drive the
agenda of ensuring an enabling environment for CSOs at the regional level. She finally thanked all those that
were involved in organizing the meeting particularly those who conceived the idea, those who facilitated in
the meeting and the rapporteur. She concluded by requesting one of the participant to close the meeting
with a word of prayer.
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Annex 2: Presentation “An analysis of the Legal Environment
for Civil Society Organizations in Kenya” By Dennis Kiio
1.0 Introduction
This discussion paper analyzes the environment for civic space in Kenya. It takes into consideration both the
legal and broader governance framework that not only regulates but also informs the operations of civil society.
2.0 A snapshot of 2013
In the latter part of 2012, Parliament debated and passed the Public Benefit Organisation’s Bill. The bill then,
as it was known, sought to bring all CSOs under the same framework of operations. It was not until January
14, 2013 that the bill received presidential assent setting the pace for changes and lots of activities in the CSO
world for the purposes of compliance. For the first time in Kenya’s History, CSO were allowed to own property
& run profit-making enterprises. This brought lots of anxiety.
Plenary Discussion on the PBO (miscellaneous amendment) bill 2013 and the 2013 Geo-Political environment
in Kenya
3.0 Current developments – an analysis of the PBO Act
Traditionally, civil society organizations operated under a myriad of laws with many registered under the NGO
coordination Act. Many others are registered under as companies limited by Guarantee, Societies, Trustees,
foundations among others. In light of the different legal operational frameworks and the difficulties and challenges faced in regulating their conduct the government sought to bring all registrations under one legal
framework.
3.1 Rationale of the Act
The PBO Act was enacted to provide the framework for the establishment, operation of PBOs; to provide for
their registration; to establish an administrative and regulatory framework within which public benefit organisations can conduct their affairs and for connected purposes.
3.2 Key Provisions of the Law
The PBO Act, 2013, is divided into seven key parts with each section seeking to address a particular agenda.
Below is brief analysis of the seven areas:
1) Part I: Preliminary: This part outlines the purpose of the Act, Provides the definition of key terms as well
as outlining the role of government in relation to PBOs. Whereas the Commencement date should have been
express, this has not been as this has been left at the discretion of the Cabinet Secretary. ( Note: The commencement will repeal the NGO Act of 1990)
2) Part II: Registration of PBOs: This section outlines the manner and procedure for seeking registration as
well as who does the registration. It sets out the documents required, considerations to be made by registering authority, issuance of certificates, refusal to issue certificates and the procedure for communicating such a
decision. It requires the authority to communicate within a set time frame (3 months) on its decision. One key
development is on the appeal of such a decision for not granting registration as well as the clearly outlining
the grounds for non-registration.
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Annex 2: Presentation “An analysis of the Legal Environment
for Civil Society Organizations in Kenya” By Dennis Kiio
3) Part III: Self Regulation, Administrative and Reporting Obligations: The third part takes into consideration
the freedom of association of PBOs. The greatest invention is the establishment of the National Federation
of PBOs which previously was not there. However, For a PBO to become a member of the federation, then it
needs to be registered by the authority or so recognized. One key development is that where appointments to
a statutory body require CSO representative, then such appointments will have to be made by the federation.
Other key developments are the self regulation forums which organizations are free to enter into which will be
dully recognized by the authority. Lastly, this part requires a separation of the Governing body of a PBO from
the administrative and management. In effect, the practice where the Chairpersons of CSO are also the CEO
and irreplaceable save nature, will have to come to an end. High standards of accountability, Ethics & Integrity
are required of PBOs.
4) Part IV: The PBO Regulatory Authority: The authority is a replica of the current NGO coordination board.
Under the Act, the functions of the authority are more clearly articulated as well as the manner for review and
appeals for the decisions of the board.
5) Part V: PBO Disputes Tribunal: The Act establishes a Tribunal which is to be appointed into office by the
CJ with office bearers vetted by the National Assembly. Noteworthy, the tribunal has Five members, 3 of whom
are Lawyers with the chair having such qualifications as those of a High court Judge. The jurisdiction of the
tribunal is to hear all disputes arising from the implementation or operation of the PBO Act. Appeals from the
decisions of the Tribunal lie at the High Court.
6) Part VI: Financial Provisions ( PBO Regulatory Authority): The Provisions relate the internal regulation of
the authority with Emphasis on keeping proper books of account and aligning its operations with the GoK
Fiscal and financial planning year ending June 30. The section gives the authority the right to invest funds.
7) Part VII: Miscellaneous: This part outlines the procedure for winding up or dissolution of an organization. In this case, a PBO cannot be dissolved without written notification to the authority as well as a written
confirmation from the authority of the amendment date of the register (the date the organization is struck
out of the register). This is the date when the organization will cease to exist. This part provides for the manner in which organizational assets are to be disposed in an event of dissolution - note shareholders, members,
staff or Board cannot take home any of the assets. The Authority has been accorded wide powers to launch
investigations into a PBO’s activities/ operations at any time for reasons set out therein. See Section 64 of the
PBO Act. The greatest invention of the PBO Act was Section 65. It gives PBOs the right to engage in Income
& Economic activities. However the proceeds from such activities can only be applied to offset costs and to
further the purposes/objectives for which the PBO was established. Noteworthy, the sources of revenue for
PBOs has been clearly defined under the Act. ( see section 65 (2) ). The Involvement of PBOs in government
decision making processes has been made compulsory with each ministry being required to keep a line
contact person for PBOs. The Procedure for obtaining work/entry permits for expatriates has not changed as
application will continue to be made to the Principal Immigration Officer. Lastly, the Operationalization of the
Act is left at the discretion of the relevant Cabinet Secretary who is to gazette necessary policies, rules and the
Commencement date. In effect, This will repeal the NGO coordination Act of 1990.
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Brief Synopsis of Registration Clauses:
Should the cabinet secretary gazette the commencement date, then many CSO will need to register under the
new law at the earliest opportunity. Below is a brief synopsis on the key sections on registration:
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Brief Synopsis of Registration Clauses:
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4.0 Conclusion
Despite the enactment of the PBO act, A lot still remains to be done. Key among these include getting the
transition clauses in the PBO Act cleaned up, creating understanding and agreement on the rules and regulations among key stakeholders, seeking a commencement date for the PBO Act and Rebuilding trust between
Government and PBOs.
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Are You Interested in Contributing to Empowerment of Active Citizenry
for Sustainable Development and Growth in East Africa? Contact Us.
Our Contacts:

EAST AFRICAN CIVIL SOCIETY ORGANISATIONS’ FORUM
PLOT 233, OLOIRIEN AREA, PERFECT PRINTERS STREET.
P. O. BOX 12583 ARUSHA, TANZANIA.
CELL: +255 786 027 746
EMAIL: eacsof@gmail.com / info@eacsof.net
WEBSITE: www.eacsof.net
Facebook : EACSOF Secretariat
Twitter: EACSOF
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