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EXECUTIVE SUMMARY 

There has been a consistent call from the Civil Society Organizations in Tanzania and outside 

Tanzania for the government of the United Republic of Tanzania to accede and ratify the African 

Charter on Democracy, Elections and Governance of 2007. The Government through the Ministry 

of Foreign Affairs and East African co-operation has often indicated that Tanzania has been 

implementing most of the provisions of the Charter and has no problem acceding to it in an 

appropriate future time when it deems necessary.1 

 

This paper therefore seeks to provide a legal analysis of the compatibility of the Charter with the 

Constitution of the United Republic of Tanzania with a view to identifying salient features of the 

Charter that exist in the Constitution of Tanzania and the missing links between the two.  

 

The paper will focus mainly on the Electoral Processes, Human Rights, Rule of Law and 

Constitutional Order, Electoral laws in relation to the Charter and Constitution of the United 

Republic of Tanzania (As amended), key challenges and the mitigating factors and finally provide 

strategic recommendations to the Government.  

 

 

 

 

                                                           
1 This was said by Dr. Damas Ndumbaro, Deputy Minister of Foreign Relations and East African Co-operation when 
responding to a question from an MP on why Tanzania has not ratified the African Charter on Democracy, Elections 
and Governance on 13th November,2018 during a parliamentary questions and answers session. 
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GENERAL BACKGROUND 

The African Charter on Democracy, Elections and Governance was adopted on 30th January, 2007 

and came into force on 15th February, 2012 after ratification by Fifteen (15) states. As of November 

2018, the Charter has been signed by 46 states and ratified by 32 states out of 55 African States.  The 

Charter is informed by the objectives and principles enshrined in the Constitutive Act of the African 

Union, in particular Article 3 and 4 which emphasize the significance of good governance, popular 

participation and the rule of law and human rights. 

 

It also seeks to entrench in the continent of Africa a political culture of change of power based on 

the holding of regular, free, fair and transparent elections conducted by competent, independent and 

impartial national electoral bodies. Members of the African Union, upon adopting the Charter in 

2007, were also determined to promote and strengthen good governance through the 

institutionalization of transparency, accountability and participatory democracy.  

 

Prior to 2007, the African Continent did not have a sufficient legal framework or code that 

addressed issues of elections and democracy and the Continent was marred with a number of 

unconstitutional changes of governments which led to insecurity, instability and violent conflicts in 

Africa.  

 

However, the road to the adoption of the Charter was marked by a number of decisions and 

declarations of the Organization for African Unity and later the AU including the 1990 Declaration 

on the Political and Socio-economic situation in Africa, the 1999 Algiers Declaration on 

Unconstitutional Changes of Government, the 2002 OAU/AU Declaration on principles Governing 

Democratic Elections in Africa to mention but a few. The adoption of the Charter was also 

informed by the Fundamental changes taking place in the World. 
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Today, 11 years after the Charter was adopted and 6 years after the Charter came into force, there 

are some African countries, including Tanzania, which have not yet ratified the Charter. There were 

only 18 countries that signed the Charter when it was adopted in Addis Ababa, Ethiopia on 30th 

January, 2007 during the Eighth ordinary Session of the Assembly of the African Union. Those 

countries included (in their alphabetical order) Benin, Burkina Faso, Cameroon, Chad, Ethiopia, 

Ghana, Guinea-Bissau, Guinea, Lesotho, Mauretania, Nigeria, Niger, Rwanda, Sierra Leone, South 

Africa, Togo and Zambia.  
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SALIENT FEATURES OF THE AFRICAN CHARTER ON DEMECRACY, 

ELECTIONS AND GOVERNANCE OF 2007 

Having seen the background that informed the adoption of the Charter in 2007, it is very important 

that we also look at the salient features of the Charter with a view to making a comparative analysis 

with the Constitution of the United Republic of Tanzania at a later stage. 

 

The Charter is divided into 11 Chapters in total with each chapter addressing a particular issue. It 

has a total of 53 Articles which provide for a wide range of critical issues in respect of democracy, 

human rights, elections and good governance.  

 

Objectives of the Charter 

The main objectives of the Charter are, among others, as follows; 

a) Promotion of adherence by each state party to the universal values and principles of 

democracy and respect for human rights;  

b) Promotion and Enhancement of Adherence to the principle of the Rule of law premised 

upon the respect for and the supremacy of the Constitution and Constitutional order in the 

political arrangements of the State Parties; 

c) Promotion of Regular Free and Fair elections to institutionalize legitimate authority of 

representative government as well as democratic change of government; 

d) Prohibition, rejection and condemnation of unconstitutional change of government in any 

member State as a serious threat to stability, peace, security and development; 

e) Promotion and protection of the Independence of the Judiciary; 

f) Nurturing, supporting and consolidating good governance by promoting democratic culture 

and practice, building and strengthening governance institutions and inculcating political 

pluralism and tolerance; 
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g) Encouraging effective co-ordination and harmonization of governance policies amongst 

State Parties with the aim of promoting regional and continental integration; 

h) Promotion of State Parties’ Sustainable development and human security; 

i) Promotion of the fight against corruption; 

j) Promotion of the establishment of the necessary conditions to foster citizen participation, 

transparency, access to information, freedom of the press and accountability in the 

management of public affairs; 

k) Promotion of gender balance and equality in the governance and development processes; 

l) Enhancement of co-operation between the African Union, Regional Economic 

Communities and the International Community on Democracy, elections and governance; 

and finally 

m) Promotion of best practices in the management of elections for purposes of political stability 

and good governance.   

Operating Principles of the Charter 

Apart from the main objectives above, the Charter is also founded on the following Eleven (11) 

operational principles as follows; 

a) Respect for human rights and democratic principles; 

b) Access to and exercise of state power in accordance with the Constitution of the State Party 

and the principle of the Rule of law; 

c) Promotion of a system of government that is representative; 

d) Holding of regular, transparent, free and fair elections; 

e) Separation of powers; 

f) Promotion of gender equality in public and private institutions; 

g) Effective participation of citizens in democratic and development processes and in 

governance of public affairs; 

h) Transparency and fairness in the management of public affairs; 
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i) Condemnation and rejection of acts of corruption, related offences and impunity; 

j) Condemnation and total rejection of unconstitutional changes of government; 

k) Strengthening political pluralism and recognizing the role, rights and responsibilities of 

legally constituted political parties, including opposition political parties, which should be 

given a status under national law. 

The Charter provides for a number of areas which are clustered into chapters; each chapter 

trying to break into particular areas of concern such as democracy, 2rule of law and human 

rights; the culture of democracy and peace3,democratic institutions4,democratic 

elections5,sanctions in cases of unconstitutional changes of government6,political, economic and 

social governance7,mechanisms for applications8 and final clauses9. 

 

The Charter extensively addresses issues of elections, human rights, rule of law and 

constitutional order as reflected in the Objectives and fundamental principles of the Charter.10 

In addition,  it also  recognizes popular participation through universal suffrage as the inalienable 

right of the people.11It calls upon state parties to take all appropriate measures to ensure 

constitutional rule, particularly constitutional transfer of power.12 

 

It further calls for the elimination of all forms of discrimination, especially those based on 

political opinion, gender, ethnic, religious and racial grounds as well as any other form of 

tolerance 13  

                                                           
2 Chapter 1. 
3 Chapter 5 
4 Chapter 6 
5 Chapter 7 
6 Chapter 8 
7 Chapter 9 
8 Chapter 10 
9 Chapter 11. 
10 Articles 2 and 3. 
11 Article 4(2) 
12 Article 5 
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In relation to affirmative actions, the Charter calls upon State Parties to adopt legislative and 

administrative measures to guarantee the rights of women, ethnic minorities, migrants, people 

with disabilities, refugees, displaced persons and other marginalized and vulnerable social 

groups.14       

Further, the Charter requires state parties to entrench the principle of the supremacy of the 

Constitution in the political organization of the state15 and calls upon state parties to protect the 

right to equality before the law and equal protection by the law as a fundamental pre-condition 

for a just and democratic society16.   

 

On good governance, the Charter seeks to promote good governance by ensuring transparent 

and accountable administration.17   It also seeks to create conducive conditions for civil society 

organizations to exist and operate within the law.18 State parties are also called to establish public 

institutions that promote and support democracy and constitutional order19. In line with this, 

they are also required to ensure that the independence or autonomy of the said institutions is 

guaranteed by the Constitution.20  

 

On democratic elections, the Charter calls upon state parties to re-affirm their commitment to 

regularly holding transparent, free and fair elections in accordance with the African Union’s 

Declaration on the principles governing democratic elections in Africa.21In so doing state parties 

are obliged to establish and strengthen independent and impartial national electoral bodies 

                                                                                                                                                                                           
13 Article 8(1) 
14 Article 8(2) 
15 Article 10(1) 
16 Article 10(3) 
17 Article 10(1) 
18 Article 12(3) 
19 Article 15(1). 
20 Article 15(2) 
21 Article 17 
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responsible for the management of elections and national mechanisms that redress election 

related disputes in a timely manner.22State parties are also called upon to ensure fair and 

equitable access by contesting parties and candidates to state controlled media during elections.23 

The Charter, on the other hand, promotes strong partnerships and dialogue between 

government, civil society and private sector.24 

 

On the special role of women in the development of the nation, the Charter recognizes the 

crucial role of women in development and strengthening of democracy25. State parties, in this 

regard, are required to create necessary conditions for full and active participation of women in 

the decision-making processes and structures at all levels as a fundamental element in the 

promotion and exercise of a democratic culture26. As a matter of affirmative action, State parties 

are required to take all possible measures to encourage the full and active participation of 

women in the electoral processes and ensure gender parity in representation at all levels 

including legislatures27. 

 

On Multi-party democracy, among other things, the Charter calls upon states to consolidate 

stable multi-party-political systems and respect the principle of the rule of law.28 

 

Finally, with regards to mechanisms for application and implementation, state parties are called 

upon to initiate appropriate measures including legislative, executive and administrative actions 

with a view to bringing State parties’ national laws and regulations into conformity with the 

                                                           
22 Article 17(1 and 2) 
23 Article 17(4) 
24 Article 28 
25 Article 29 
26 Article 29(2) 
27 Article 29(3) 
28 Article 32. 
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Charter.29However, political will remains a necessary condition for the attainment of goals set 

out in the Charter.30 State parties are called upon to incorporate the commitments and principles 

laid down in the Charter in their national policies and strategies. 

 

In light of the above, the Charter is a solid attempt by members of the African Union to ensure 

that there is a legal framework in the African continent that provides for the conduct of 

democratic elections and peaceful transition of power holding from one government/regime to 

another. 

 

Having seen the Salient Features of the African Charter on Democracy, Elections and 

Democracy, it is high time we considered as well the Salient Features of the Constitution of the 

United Republic of Tanzania of 1977(As amended) with a view to identifying the scope of 

compatibility and incompatibility of the two documents.  

                                                           
29 Article 44. 
30 Article 44(c) 
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SALIENT FEATURES OF THE CONSTITUTION OF THE UNITED REPUBLIC OF 

TANZANIA OF 1977(AS AMENDED) 

 

Tanzania is known as a democratic state which promotes all fundamental principles of 

democracy. The state is made up of the Executive which is accountable to a legislature which 

is composed of the representatives of the people. The Constitution establishes the Judiciary 

which is supposed to administer justice without fear or favor. This ensures the protection 

and respect for human rights. Tanzania is regarded as a democratic, secular and socialist state 

which adheres to the principles of multi-party democracy.31  Every citizen who has attained 

the age of 18 years old in Tanzania is entitled to vote in any election held in Tanzania.32 

 

However, there is a constitutional impediment to voting in the sense that some groups of 

people living in Tanzania such as those convicted of certain specified criminal offences are 

not allowed to vote.33 Tanzania is therefore known to be a state which adheres to the 

principle of democracy and social justice.34 The citizens of Tanzania are allowed to 

participate in matters related to the governance of public affairs.35 Tanzania as a social-

democracy state is built on the following fundamental principles and directives of state 

policy:36 

a) that human dignity and other human rights are respected and cherished;  

b) that the laws of the land are upheld and enforced; 

c) that activities of the Government are conducted in such a way as to ensure that the 

national wealth and heritage are harnessed, preserved and applied for the common 

good and also to prevent the exploitation of one person by another; 

                                                           
31 Article 3 of the Constitution of Tanzania of 1977 as amended. 
32 Article 5. 
33 Article 5(2)(c)  
34 Article 8  
35 Article 8(1) (d). 
36 Article 9 
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d) that the national economy is planned and promoted in a balanced and integrated 

manner; 

e) that every person who is able to work does work, and work means any legitimate 

activity by which a person earns a living; (f) that human dignity is preserved and 

upheld in accordance with the spirit of the Universal Declaration of Human Rights; 

f) that the Government and all its agencies accord equal opportunities to all citizens, 

men and women alike without regard to their colour, tribe, religion or station in life; 

g) that all forms of injustice, intimidation, discrimination, corruption, oppression or 

favoritism are eradicated;  

h) that the use of national wealth places emphasis on the development of the people 

and in particular is geared towards the eradication of poverty, ignorance and disease; 

i) that economic activities are not conducted in a manner that may result in the 

concentration of wealth or the major means of production in the hands of a few 

individuals; and 

j) that the country is governed according to the principles of democracy and socialism.   

 

From the onset, it is very clear that Tanzania identifies herself as a social democratic state 

and is committed to respecting democracy as its fundamental state policy.  Tanzania is also 

committed to the realization and protection of fundamental human rights and freedoms. 

The Bill of Rights was incorporated into the Constitution of the United Republic of 

Tanzania in 1984.The Bill is contained from Articles 12 to 29 of the Constitution and 

incorporates all fundamental freedoms and human rights including the right to vote and be 

voted into office.37 

 

The Constitution clearly provides as follows;  

21.-(1) Subject to the provisions of Article 39, 47 and 67 of this  Constitution and of the laws of the land in 

connection with the conditions for electing and being elected or for appointing and being appointed to take part 

                                                           
37 Article 21 
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in  matters related to governance of the country, every citizen of the United Republic  is entitled to take part 

in matters pertaining to the governance of the country,  either directly or through representatives freely elected 

by the people, in  conformity with the procedures laid down by, or in accordance with, the law.  

 (2) Every citizen has the right and the freedom to participate fully in the process leading to the decision on 

matters affecting him, his well-being or the nation. 

 

The Constitution also provides for the principle of equality of human beings38 and equality 

before the law.39 The Constitution does not allow discrimination of any type and does not 

allow the enactment of any law that is discriminatory in itself or in its effect.40  

 

The Constitution also provides for what is known as positive discrimination or affirmative 

actions. In this regard, it satisfies the needs , rights or other requirements of different 

persons on the basis of  their nationality, tribe, place of origin, political opinion, colour, 

religion, sex or station in life such that certain categories of people are regarded as weak or 

inferior and are subjected to restrictions or conditions whereas persons of other categories 

are treated differently or are accorded opportunities or advantage outside the specified 

conditions or the prescribed necessary qualifications except that the word “discrimination” 

shall not be construed in a manner that will prohibit the Government from taking 

purposeful steps aimed at rectifying disabilities in the society.41 With respect to the formation 

of political parties, the Constitution provides for the right of persons to join and form 

associations of common interest including political parties.42 In terms of strengthening 

women participation in democracy and decision-making processes, the Constitution provides 

for special seats women members of parliament where 30 percentum of the total number of 

MPs are supposed to be women43.  

                                                           
38 Article 12 
39 Article 13 
4040 Article 13(2) 
41 Article 13(5) 
42 Article 20 
43 Article 66(1)(b) 
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Also, among the 10 MPs appointed by the President, five (5) of them must be women. This 

principle has been honored by all previous and current regimes in Tanzania. The 

Constitution also provides for qualifications for Member of Parliament which, among other 

criteria for qualification, require that a person be of 21- years and a Citizen of Tanzania.44The 

Constitution also requires that a person be a member of a political party and a candidate 

proposed by a political party.45   Restrictions to contesting for Member of Parliament in the 

Constitution limit the democratic scope through which some other citizens can competently 

compete in elections.     

 

The Constitution also establishes the Electoral Commission of Tanzania whose members are 

appointed by the President46.  The National Electoral Commission is an independent 

commission in law and is not supposed to receive orders or directives from the 

government.47 The Commission is also given absolute powers to discharge its functions and 

no court has jurisdiction to challenge its decisions48.However, the Commission enjoys 

exception only with regards to presidential elections where results declared by the 

Commission cannot be challenged in a court of law.  In some other jurisdictions such as 

Kenya, decisions of the Independent Electoral and Boundaries Commission can be 

challenged in courts of law and be overturned49.In Tanzania Results for members of 

parliament can be challenged in the High court and the Right of appeal lies with the Court of 

Appeal50.  The National Electoral Commission is generally mandated to oversee the conduct 

of presidential, parliamentary and ward elections in Tanzania.51 

   

                                                           
44 Article 67(1)(2) 
45 Article 67(1 &2) 
46 Article 74(1)  
47 Article 74(11) 
48 Article 74(12) 
49 Article 87, Constitution of Kenya,2010. 
50 Article 83(3) and 83(4) 
51 Article 74(6). 
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The Constitution also establishes the Commission for Human Rights and Good 

Governance52 which is mandated to oversee the protection and promotion of human rights 

in the country among other things.53  The commission is an independent entity and is not 

supposed to receive any orders or directives from the government, political party or private 

institution.54   However, the Commission is bound to receive orders and directives from the 

president only when public interest so dictates.55  All the National Electoral Commission and 

Commission for Human Rights and Good Governance are established by Acts of Parliament 

which provide for their powers and functions.56    

 

ELECTORAL LAWS IN RELATION TO THE CHARTER AND THE 

CONSTITUTION OF THE UNITED REPUBLIC OF TANZANIA (AS AMENDED) 

Having seen the salient features of the two main documents; the Charter and the 

Constitution of the United Republic of Tanzania (As amended), this part seeks to show the 

extent at which all the Charter and Constitution of the United Republic of Tanzania relate 

and depart from the Electoral laws of the country. 

5.1 The National Elections Act, Cap 343 (R.E. 2015) 

The Act provides for the law regulating the election of President and election to the National 

Assembly. It is the main legislation that regulates presidential and parliamentary elections in 

Tanzania Mainland. Any provisions relating to Presidential and Parliamentary elections on 

this Act are construed and interpreted as one with the Constitution.57 Furthermore, the Act 

is applied to all Mainland Tanzania and Tanzania Zanzibar.58  

                                                           
52 Article 129. 
53 Article 130(1) 
54 Article 130(2) 
55 Article 130(3) 
56 The National Elections Act, CAP 343(RE 2015) and the Commission for Human Rights and Good Governance Act, 
no.7 of 2001. 
57 Section 2 of The National Elections Act, Cap 343 (R.E. 2015) 
58 Section 3 of The National Elections Act, Cap 343 (R.E. 2015) 
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The Matrix that is attached in this analysis shows the Main similarities and differences 

between the Act and the Charter/Constitution. 

5.2 The Political Parties Act, Cap 258 Re 2015 

The Act was enacted to provide for terms, conditions and the procedure for the registration 

of political parties and for related matters. It incorporates all amendments made up to and 

including 31st July, 2015 and provides for terms, conditions and the procedure for the 

registration of political parties and for related matters. The Act applies to Tanzania Zanzibar 

as well as to Mainland Tanzania. 

For similarities and differences between the Act and the Charter/Constitution one may wish 

to refer to the Matrix. 

The Local Government (Elections) Act, Cap 292 R.E 2015 

The Act provides for the law relating to election of persons to local government authorities. 

It provides for the rights and procedures for registration of qualified voters; creating changes 

on the voters’ index; the right to scrutinize the index at any time; procedures for making 

objections in respect of registration, qualifications for voting, as well as qualifications of 

candidates and their nomination and management of election campaigns; election day and 

voting and counting procedures. The Act integrates all improvements made up to and          

including 31 July, 2015.  The Act applies to all local authorities in respect of which it is 

provided that some or all of the members shall be elected. The Matrix below further reflects 

the main similarities and differences between the Act and the Charter/Constitution.  

 

Generally speaking, looking at these similarities and disparities between the Two Texts and 

other principal legislation on elections in Tanzania, it is clearly shown that some principles 

enshrined in the Charter have been integrated within these legislations such as issues of 

gender equality, good governance, freedom of political participation, and similar issues. 

These legislation as the principal laws in Tanzania related to elections must be in conformity 

with the Constitution of the United Republic of Tanzania.   
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KEY CHALLENGES AND MITIGATING FACTORS 

Having gone through all the Charter and the Constitution of the United Republic of 

Tanzania, it is noteworthy to consider some challenges and mitigating factors in order to 

propose possible policy recommendations to the government of the United Republic of 

Tanzania.  

 

A critical review of the two documents would reveal some features which are in common; 

for example, they all provide for strengthening of democracy, respect for human rights and 

good governance;  

 

Both documents provide for the establishment of independent electoral institutions to 

oversee and manage the electoral process; 

 

Both documents provide for the special role of women in the democratic and development 

processes and have special provisions for affirmative actions; 

 

All documents provide for the participation of the people in matters related to their own 

governance. They also provide for timely resolution of conflicts arising out of election 

related matters by competent tribunals; 

 

Of particular interest however is the fact that all documents have anti-discrimination 

provisions and provide for equality of all the people before the law. They all uphold 

fundamental human rights principles. 

 

However, there are some areas of departure between the two documents as reflected below; 

 

While the Charter specifically recognizes the role and importance of the Civil society in a 

democratic society, The Constitution of the United Republic of Tanzania is silent on this 
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and does not have specific provisions on the role and engagement of the Civil society in the 

electoral process; 

Whereas the Charter provides for access and use of state-owned media by all contesting 

parties in an election, there is no similar provision on the Constitution of Tanzania; Further 

to that, whereas the Charter condemns all forms of discrimination for its members, The 

Constitution has some provisions which are discriminatory either in themselves or in their 

effect. For example, convicted criminals are not allowed to vote, to vie for a member of 

parliament seat one needs to be 21 years old while at the same time, to have the right to vote 

one needs to be 18 years old. 

 

And those vying for an elected political post, they must be a member of and sponsored by a 

political party. This removes the potential of private candidates in an election as it is in other 

countries such as Nigeria or Kenya. 

 

The Charter also provides for Election observer missions and calls upon state parties to 

guarantee them security, free access to information, non-interference, freedom of movement 

and full co-operation.59In this regard, state parties are called upon to create a conducive 

environment for independent and impartial national monitoring or observation 

mechanisms60. The Constitution or laws of the United Republic of Tanzania do not have 

specific provisions on Election observer missions. 

 

Though the Constitution of the United Republic of Tanzania was adopted in 1977, it still has 

a number of provisions which are compatible with the Charter that was adopted in 2007. 

There are a few areas of the Constitution that the government may need to properly address 

its mind on as follows in the Policy recommendations below;  

 

                                                           
59 Article 19 of the Charter. 
60 Article 22. 
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RECOMMENDATIONS 

In light of the above analysis, it is recommended as follows;  

i. That the government of Tanzania take appropriate Constitutional and Legal 

Measures to accede to and ratify the Charter; 

ii. That after accession and ratification of the Charter steps be taken to amend all 

relevant laws to incorporate provisions of the Charter into the laws of Tanzania; 

iii. That appropriate policy and administrative decisions be taken to implement the 

Charter and various laws of the land that have incorporated the Charter; 

iv. That Tanzania come up with an amendment of the Constitution and relevant laws of 

the land that provide for private candidates; 

v. That all discriminatory Constitutional provisions and laws of the land be struck out 

of the books of statute and appropriate amendments be taken; and 

vi. That the Government continue engaging the Civil Society and the private sector in 

the democratic and political processes of the state.   

 

CONCLUSION 

 

It is very clear, from the analysis above, that the African Charter on Democracy, Elections 

and Governance which was adopted in 2007 and the Constitution of the United Republic of 

Tanzania which was adopted in 1977 are compatible in most provisions and were all inspired 

and informed by the desire to build a culture of democracy and democratic elections in 

Africa. In view of this, it is high time Tanzania gave a careful consideration of the Charter 

and considered the possibility of ratifying it and making it part of the enacted laws of 

Tanzania. From East Africa it is only Rwanda (As at November,2018) that has signed, 

ratified and deposited the instrument at the Official depository of the Charter. 
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A MATRIX OF COMPATIBILITTY AND INCOMPATIBILITY BETWEEN THE AFRICAN CHARTER ON DEMOCRACY, 

ELECTIONS AND GOVERNANCE OF 2007 AND THE CONSTITUTION OF THE UNITED REPUBLIC OF TANZANIA OF 1977 

(AS AMENDED) 

 

AREAS OF COMPATIBILITY BETWEEN THE CHARTER, CONSTITUTION AND ELECTORAL LAWS 

ARTICL

E 

ISSUE RELEVANT ARTICLE(S) ON THE 

CHARTER 

SIMILAR ARTICLE ON THE 

CONSTITUTION 

RELEVANT 

ELECTORAL 

LAW(S) WITH 

RESPECT TO THE 

ISSUE 

1.  Anti-

Discrimina

tion 

Article 8 (1) provides for the elimination of all 

forms of discrimination based on political 

opinion, gender, ethnic, religious and racial 

grounds as well as any other form of 

intolerance. 

Article 9 prohibits all forms of 

discrimination. 

Article 13 prohibits discrimination of any 

form and provides for the meaning of 

“Discrimination” and positive 

discrimination which includes all 

affirmative actions. 

The National 

Elections Act, Cap 

343 (R.E. 2015) 

Section 53 (3) of the 

Act, provides for the 

principle of total 

impartiality and 

refrainment from any 

discrimination. 

 

The Political Parties 

Act, Cap 258 Re 2015 

Sections 9 (1) (c) and 
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(2) (a) of the Act 

provides the principle 

of total impartiality and 

refrainment from any 

discrimination. 

 

The Local 

Government 

(Elections) Act, Cap 

292 R.E 2015 

There is no actual 

provision for the same. 

But as long as any 

person can vote and be 

voted into office (as 

per section 15, 15B, 36 

and 39), then the Act is 

more in line with the 

Charter than the 

Constitution which as 

limits on the age of 

voting and vying for a 

presidential post. 

 

 

2.  Equality Article 10 (3) protects the right to equality Article 12 provides for equality to all The National 
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before the law and equal protection by the 

law as a fundamental precondition for a just 

and democratic society. 

people 

Article 13 (1) provides for equality to all 

persons before the law.  

Article 29 (2) provides for equal 

protection of law to every person 

Elections Act, Cap 

343 (R.E. 2015) 

Section 10 of the Act 

provides for 

qualifications for a 

voter whereby any 

person can be a voter 

provided that is he/she 

is qualified. 

 

The Political Parties 

Act, Cap 258 (Re 

2015) 

Section 10A of the Act 

provides for 

qualifications for a 

political leader 

whereby any person 

can be a political leader 

provided that is he/she 

is qualified. 

 

 

 

The Local 

Government 
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(Elections) Act, Cap 

292 R.E 2015 

 

Section 15, 15A, 36 

and 39 of the Act 

provides for 

qualifications for  

voters and candidates  

whereby any person 

can be a political leader 

or a voter provided 

that is he/she is  

qualified. 

 

3.  Human 

Rights 

Article 2 (1) one among the objectives of the 

Charter is to observe the universal values and 

principles of democracy and respect for 

human rights.  

Article 3 (1) provides for respect for human 

rights and democratic principles. 

Article 4 commits the states to promote 

democracy, the principle of the rule of law 

and human rights as inalienable right of the 

people. 

Article 6 ensures that citizens enjoy 

fundamental freedoms and human rights 

Articles 12-28 entrench the Bill of Rights 

into the Constitution of Tanzania; hence 

providing the general constitutional 

framework of human rights against which 

all the laws and policies of the land have 

to be tested.  

The National 

Elections Act, Cap 

343 (R.E. 2015) 

Section 53 of the Act 

provides for freedom 

of expression in media 

during the election 

campaign. 

The Political Parties 

Act, Cap 258 Re 2015 

Sections 11and 12B 

provide for 



           

27 | P a g e  

 

taking into account their universality, 

interdependence and indivisibility. 

Article 7 mandates states to promote and 

protect human rights and to fight impunity 

and endow them with the necessary 

resources. 

participation in 

political activities.  

The Local 

Government 

(Elections) Act, Cap 

292 R.E 2015 

Sections 53 and 102 of 

the Act guarantee 

political participation 

as a right to the people. 

 

4.  Governanc

e 

Article 2 (6) provides that one among the 

objectives of the Charter is  to support and 

consolidate good governance by promoting 

democratic culture and practice.  

 

Article 12(1) promotes good governance by 

ensuring transparent and accountable 

administration.  

Article 32 provides for requirements for good 

political governance such as accountability, 

efficient and effective public administration. 

Article 36 promotes and deepens democratic 

governance by implementing the principles 

and core values of the NEPAD Declaration 

Article 4 provides for the separation of 

power among the three organs of the 

state hence promoting good governance 

by ensuring transparent and accountable 

administration. 

Article 21(1) provides for freedom to 

participate in public affairs in matters 

related to governance of the country  

Article 46 (2) provides for the 

prosecution of the President in civil 

matters, hence effecting of the principle 

of equality before the law.  

Article 46A (1) provides for the 

The National 

Elections Act, Cap 

343 (R.E. 2015) 

Section 112 of the Act 

provides that  

The court may 

entertain a petition 

regarding  misconducts 

in election. 

Section 1124A of the 

Act establishes of 

Electoral Code of 

Conducts, hence the 
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on Democracy. impeachment of the President. That 

means no one is above the law  

Article 53 provides for the accountability 

of the executive 

principle of Good 

Governance is further 

taking form. 

The Political Parties 

Act, Cap 258 Re 2015 

Sections 9 (2) (e) and 

(f) of the Act provides 

for the principle of 

good governance. 

The Local 

Government 

(Elections) Act, Cap 

292 R.E 2015 

Section 15A of the Act 

provides for the 

independent electoral 

institutions responsible 

for all election 

activities. 

 

  

5.  Democrac

y 

Article 2 (1) emphasizes that one of the 

objectives of the Charter is  to observe the 

universal values and principles of democracy 

Article 21(1) provides for freedom to 

participate in public affairs in matters 

The National 

Elections Act, Cap 

343 (R.E. 2015) 
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and respect for human rights. 

Article 3 (1) provides respect for human 

rights and democratic principles 

Article 4 requires states to endorse 

democracy, the principle of the rule of law 

and human rights as an inalienable right of 

the people. 

 

Article 17 ensures that state parties commit 

themselves to the principles of democratic 

elections. 

related to governance of the country.  

Article 38 provides for the opportunity 

for the people to elect their president. 

Article 40 (2) prohibits a person to be re-

elected for a third presidential term.  

Article 65 provides for the life of the 

parliament to be five years. 

Section 4 of the Act 

provides for 

independent electoral 

institutions. 

The Political Parties 

Act, Cap 258 Re 2015 

Sections 11 and 12B 

provide for 

participation in 

political activities. 

 

The Local 

Government 

(Elections) Act, Cap 

292 R.E 2015 

Section 106 of the Act 

condemns corruption, 

hence strengthening 

the conduct of 

democratic elections.  
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6.  Affirmativ

e Actions 

Article 8 requires state parties to adopt 

legislative and administrative measures to 

guarantee the rights of women, ethnic 

minorities, migrants, people with disabilities, 

refugees and displaced persons and other 

marginalized and vulnerable social groups. 

Article 31 calls upon state parties to  involve 

participation of social groups with special 

needs, including the Youth and people with 

disabilities in the governance process. 

Article 13(5) it restricts the meaning and 

usage of the term discrimination. It 

defines the word “discriminate” to 

include taking deliberate measures to 

empower and favour some categories of 

people who are regarded as weak or 

inferior such as women, ethnic minorities, 

migrants, people with disabilities, 

refugees, displaced persons and 

vulnerable social groups. 

Article 66 provides for special 

parliamentary seats seats to women given 

to women. 

 

The National 

Elections Act, Cap 

343 (R.E. 2015) 

Section 2 and 86A of 

the Act provide for 

Promotion of gender 

balance and equality in 

the Electoral process.  

 

The Political Parties 

Act, Cap 258 Re 2015 

There is no actual 

provision for 

affirmative actions in 

the Act; the issue of   

gender equality is 

stipulated which in 

turn has the effect of 

enhancing democracy.  

The Local 

Government 

(Elections) Act, Cap 

292 R.E 2015 

Section 86(A)(8) of  

the Act provides for 

women special 
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parliamentary seats.  

7.  Election of 

Women 

Article 8 (1) eradicates all forms of 

discrimination, especially those based on 

political opinion, gender, ethnic, religious and 

racial grounds as well as any other form of 

intolerance. Other forms of intolerance 

include prejudicing women to participate in 

election. 

Article 29 recognizes the vital position of 

women in the growth and strengthening of 

democracy, hence emphasizing on the 

participation of women in the decision-

making processes. 

Article 12 provides for equality of all the 

people. This means that  women also 

have the right to be elected. 

Article 13 provides for equality before law 

meaning in effect that women also have 

the right to be elected. 

Article 66 provides for special 

parliamentary seats allocated to women. 

This is an affirmative action taken to 

empower women. 

 

The National 

Elections Act, Cap 

343 (R.E. 2015) 

Section 2 and 86A of 

the Act provides for 

Promotion of gender 

balance and equality.  

 

The Political Parties 

Act, Cap 258 Re 2015 

There is no actual 

provision for election 

of women into offices 

but provisions for 
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gender equality and 

discrimination may 

enhance the cause of 

women election. 

The Local 

Government 

(Elections) Act, Cap 

292 R.E 2015 

Section 86(A)(8) of  

the Act provides for 

special women seats.  

 

 

8.  Gender 

Equality 

Article 2 (11) provides that   one among the 

objectives of the Charter is  to support and 

promote gender balance and equality in the 

governance and development processes. 

Article 3 (6) promotes gender equality in 

public and private institutions. 

Article 29 recognizes the vital position of 

women in the growth and strengthening of 

democracy, hence making an emphasis on 

participation of women in the decision-

making processes. 

Article 12 (2) provides for recognition 

and respect for human dignity. This is 

inclusive of men and women. and respect 

of dignity.   

Article 13 (2) prohibits enactment of any 

law that is discriminatory in nature, either 

in itself or in its effect.  

Article 29 provides for  

the right to equal protection under the 

laws of the United 

Republic, hence it does not matter 

whether such person is male or female. 

The National 

Elections Act, Cap 

343 (R.E. 2015) 

Section 2 and 86A of 

the Act provide for 

Promotion of gender 

balance and equality.  

 

 

The Political Parties 

Act, Cap 258 Re 2015 

Section 9 (1) (d) of the 

Act promotes gender 
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Article 66 provides for special 

parliamentary seats to allocated to  

women, with a view to enhancing  gender 

equality in the parliament and the 

government in general. 

 

balance and equality.  

 

The Local 

Government 

(Elections) Act, Cap 

292 R.E 2015 

 

Section 86(A)(8) of  

the Act provides for 

gender equality   

9.      

AREAS OF INCOMPATIBILITY BETWEEN THE TWO DOCUMENTS 

 ISSUE  ARTICLE AS  ON THE CHARTER STATUS ON THE 

CONSTITUTION 

STATUS WITH 

OTHER 

ELECTORAL 

LAWS 

10.  The Right 

to vote and 

be Voted 

into Office 

Article 2 (3) provides for regular free and fair 

elections to institutionalize legitimate 

authority of representative government 

Article 3 (3) and (4) provide for promotion 

of a system of government that is 

representative; holding of regular, transparent, 

free and fair elections. 

The right to vote and being voted into 

office is provided the following Articles 

5, 39, 47 and 67. The same Articles 

provide for the qualifications to hold 

such offices. However, these 

qualifications limit people with criminal 

records and independent candidates to 

enjoy such rights. 

The National 

Elections Act, Cap 

343 (R.E. 2015) 

The Act discriminates 

a certain group of 

people from voting 

such as those with 

criminal records as per 
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section 11. 

The Act prevents and 

obstructs the right of 

voting to a person who 

is obliged to vote but 

fails to inability to have 

access to the polling 

station This is 

provided under section 

63 of the Act. 

The right to be voted 

as a member of  

parliament applies 

when a candidate is 21 

years or above See 

section 36 of the Act . 

This provision is 

discriminatory in 

nature. 

The right to vote 

should be given to 

those who have 

attained the age of 

majority (18 years). If a 

person can be regarded 
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as a criminal at the age 

of 15 and above, or 

being allowed to enter 

into contractual 

agreement at the same 

age, then why such 

person should not be 

allowed to vote if 

his/her mind is stable 

to understand what 

such person is voting 

for? See section 10 of 

the Act 

The Political Parties 

Act, Cap 258 Re 2015 

The right to be voted 

as a leader of a political 

party applies when one 

is at the age of 21 years 

old. This discriminates 

others who have the  

ability to be voted in 

such positions 

regardless of the age 

limit. See section 10A 
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(a) of the Act. 

The Local 

Government 

(Elections) Act, Cap 

292 R.E 2015 

The right to vote is 

given to those who 

have attained the age 

of majority (18 years) 

only. This prevents 

others who are mature 

enough to make their 

choices of who they 

want to lead them.  

section 15 of the Act 

 

 

11.  Discrimina

tion 

Article 8 (1) provides for the elimination of all 

forms of discrimination based on political 

opinion, gender, ethnic, religious and racial 

grounds as 

well as any other form of intolerance. 

Article 13 prohibits discrimination of any 

form and provides for the meaning of 

“Discriminate” as used in Article 13(5) of 

the Constitution. 

However, people with criminal records 

and independent candidates do not enjoy 

The National 

Elections Act, Cap 

343 (R.E. 2015) 

The Act infringes the 

principles of Rule of 

Law and human rights 

as by preventing a 
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their right to be voted into office. certain group of people 

from voting such as 

prisoners. As no one is 

above the law and 

prisoners are also 

human beings and are 

therefore entitled to 

voting rights.  

The Political Parties 

Act, Cap 258 Re 2015 

The right to be voted 

as a leader of a political 

party requires that one 

does  not  have 

criminal records .This 

section is 

discriminatory in its 

effect in the sense that 

there could be highly 

qualified people who 

are competent enough 

to vie for such 

positions save for their 

criminal records. See 

section 10A (c) of the 

Act. 
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The Local 

Government 

(Elections) Act, Cap 

292 R.E 2015 

The right to be voted 

as a leader of a local 

government applies 

when one is at the age 

of 21 years old or has 

no sentence exceeding 

six months. This 

discriminates others 

who have the ability to 

be voted in such 

positions regardless of 

the age limit. See 

section 39 (2) (b) and 

40 (1) (c) of the Act. 

12.  Independe

nce of 

Electoral 

Institution

s 

Article 17 (1) provides for the establishment 

of independent and impartial national 

electoral bodies responsible for the 

management of elections 

Article 74 establishes the Electoral 

Commission. However the Chairman of 

the Commission and Commissioners are 

appointed by the President. This may   

automatically affect the independence and 

impartiality of the Commission. 

The National 

Elections Act, Cap 

343 (R.E. 2015) 

Section 4 of the Act 

establishes the same 

Commission whose 

Chairman and 
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Commissioners are 

appointed by the 

President. No court 

has  power to 

challenge the decision 

of the Commission 

over presidential 

election results . 

Political Parties Act, 

Cap 258 Re 2015 

Section 4 establishes 

the Office of the 

Registrar which is an 

autonomous 

Institution. 

However, it is the same 

President who 

appoints the personnel 

of such office hence 

affecting the 

independence and 

impartiality of such 

Office. 

 

The Local 

Government 
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(Elections) Act, Cap 

292 R.E 2015 

It provides for the 

independent electoral 

institutions, see 

sections 7 and 15A of 

the Act  

But it is the same 

Commission 

established by Article 

74 of the Constitution 

which is being referred 

to here. 

13.  Settlement 

of 

Electoral 

Disputes 

Article 17 (2) establishes and strengthens 

national mechanisms that redress election 

related disputes in a timely manner. 

Article 83(3) and 83(4) 

The High court is the court of first 

instance in relation to electoral disputes 

and the Right of appeal lie with the Court 

of Appeal. 

Judges and Justices of Appeal are 

appointed by the President. This may 

affect the independence of the Court in   

dealing with electoral disputes.  

The National 

Elections Act, Cap 

343 (R.E. 2015) 

Section 110 of the Act 

requires that  

every election petition 

be heard and 

determined by the 

High Court, whereby 

the same Judges are 

appointed by the 
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President. 

Parties Act, Cap 258 

Re 2015 

The Office of Registrar 

of Political Parties is 

established under   

section 4 of the Act. 

The Registrar is 

empowered to resolve 

disputes between 

political parties. 

However, the decision 

of the Registrar upon 

such dispute is final 

and shall not be the 

subject of appeal in 

any court as per 

section 20 (1) of the 

Act. This affects the 

credibility of the 

Registrar as his 

appointment is made 

by the President. 
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The Local 

Government 

(Elections) Act, Cap 

292 R.E 2015 

  High Court Judges  as 

per Article 109 of the 

Constitution are 

appointed by the 

President. This may 

affect their 

independence in 

dispensing justice in 

election related 

disputes.   

 

14.  Accessibilit

y and use 

of State 

Media 

during 

Election 

Campaigns 

Article 17(3) ensures fair and equitable access 

by contesting parties and candidates to state 

controlled media during elections. 

The Constitution is silent on that. The National 

Elections Act, Cap 

343 (R.E. 2015) 

Section 53(1) of the 

Act allows the use of 

State Media during 

election campaigns 
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Parties Act, Cap 258 

Re 2015 

The Act is silent on 

that. 

The Local 

Government 

(Elections) Act, Cap 

292 R.E 2015 

The Act is silent on 

that. 

 

15.  Rule of 

Law 

Article 32 (8) provides for entrenching and 

respecting the principle of the rule of law. 

Article 13 provides for the equality before 

law, but it’s the same Constitution which 

denies other specified groups their right 

to vote due to their status or records. The 

rule of law is for the people, if the same 

people are prohibited to exercise some of 

their rights then it becomes the rule of 

man and not law. 

The National 

Elections Act, Cap 

343 (R.E. 2015) 

The Act infringes the 

principles of Rule of 

Law and human rights 

by denying a certain 

group of people their 

right to vote such as  

prisoners. The 

Political Parties Act, 

Cap 258 Re 2015  

The right to appeal 
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upon cancellation of 

registration of a  

political party is denied 

as the Registrar’s 

decision is final and 

conclusive and  not 

subjected to any appeal 

in any court of law or 

judicial review hence 

affecting the principle 

of Rule of Law. See 

section 20 of the Act 

The Local 

Government 

(Elections) Act, Cap 

292 R.E 2015 

It infringes the 

principles of Rule of 

Law by preventing a 

certain group of people 

from voting such as 

prisoners. It denies 

prisoners of their right 

to vote. See section 15 

and 16 (1) (c)of the 
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Act 

 

 

 

 

 

 


