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1.0 BACGROUND 

1.1 Introduction to the “Project” 

Since inception, EACSOF in partnership with other CSOs in the 5 EAC Partners states has been 

campaigning for an East African Good Governance Protocol, which will contribute in fast trucking the 

signing of the African Charter if the Protocol will be passed at the EAC level. The overall purpose of the 

EAC draft Protocol on Good Governance is to advance issues of good governance and attain the vision of 

a Secure, peaceful and politically united East Africa across the 6 EAC Partner states in the economic, 

political, social and cultural spheres, for the benefit of its Citizen by consolidating into one legally 

binding document, the various human rights instruments to which the EAC partner states are party or 

signatory at the continental and International levels. (ACDEG, the African Charter on Democracy, 

Elections and Governance) 

EACSOF in partnership with her National Focal points in the East African Community (EAC), are 

implementing a project entitled “ Mobilizing Civil Society Support for Implementation of the African 

Governance Architecture”. The main goal of the project is to contribute to democratic responsive 

governance in the East African Community.  The project has two main outcomes ;  Promotion Engaging 

with EAC organs for the speedy conclusion of the Draft Protocol on Good Governance, its adoption, 

ratification, implementation and  monitoring; and Promotion of the African Charter on Democracy, 

Elections and Governance (ACDEG) at both the national and regional levels for signing, ratification and 

implementation and provide a platform for dialogue with EAC Citizen. 

1.2 Context and Rationale 

The African Union in the Constitutive Act of the African Union (AU) expresses its determination to 

‘promote and protect human and people’s rights, consolidate democratic institutions and culture and 

ensure good governance and the rule of law’1. In addition, the Continent has developed African Charter 

on Human and Peoples' Rights (Banjul Charter), African Charter on Democracy, Elections and 

Governance (ACDEG) among other legal instruments to enhance democratic governance in the region.  

To ensure achievement of this, the AU adopted the African Governance Architecture (AGA) whose main 

objective is to accelerate the ratification, domestication, implementation and monitoring of African 

Shared values instruments. However, since its adoption 10 years ago, the ACDEG has received on 45 

signatures, 30 ratifications, and 30 deposits with the EAC registering dismal performance (Only Rwanda 

has ratified the Instrument)2.  

These developments continue to take place despite commitments by the EAC towards promoting 

democracy in the sub-region. The EAC Treaty3 supports “adherence to universally acceptable principles 

of good governance, democracy, the rule of law, observance of human rights and social justice”, as one 

                                                           
1 See Article 3 and 4 of the AU Constitutive Act 
2 For details visit http://www.achpr.org/instruments/charter-democracy/ratification/  
3 Article 3(3)(a) of the EAC Treaty 

http://www.achpr.org/instruments/charter-democracy/ratification/


 

 

of the main criteria for admission into EAC membership. There has been continuing regional 

campaigning for an East African Good Governance Protocol which is expected to contribute in fast 

trucking the signing of the African Charter on Democracy, Elections and Governance. These campaign is 

partly founded on the current concerns that several countries, East African Community (EAC) Partner 

States included, have over the years enacted legislation or nurtured political systems and taken actions 

(political and administrative) that restrict civic space. 

Since the citizens are integral in the process of democratic governance in the EAC4, the civil society 

organizations (CSOs) have , in the past three decades, promoted peoples’ participation in the processes 

that are expected to enhance democratic governance, transparency, accountability and defending 

human rights. It is against this backdrop that EACSOF calls for sustained CSO activity to engage 

governments to institutionalize gains realized.  

1.3 Objective 

EACSOF aims to present a situational analysis of the current status of democracy and governance in the 

Republic of Kenya. Specifically, this brief will lay emphasis on: 

 CSO Operating space trends in the Republic of Kenya; 

 Governance Architecture in Kenya and steps towards Partner States’ adoption and 

implementation of the governance protocols; 

 Recommendations for the Government of Kenya for adoption of EAC Protocol on Good 

Governance and African Charter on Democracy, Elections and Governance 

 

1.4 Good Governance and Democratic Trends in Kenya 

In 1992, Kenya established the Non-Governmental Organizations Coordination Board which is 

responsible for quality control and regulation of NGOs in Kenya. After the adoption of ACDEG by the AU 

in 2007, Kenya signed it in June 2007 but has not made efforts to ratify the Instrument. It remains to be 

seen what the Government of Kenya will do to ensure ratification of ACDEG.  Kenya was among the EAC 

Partner States that supported the good governance framework and recommended that it be upgraded 

to a good governance protocol. In 2012, however, some Partner States raised several issues on the Draft 

Protocol on Good Governance in relation to economic and corporate governance and whether good 

governance is an area of cooperation that warrants conclusion of a protocol. The revised Good 

Governance Protocol was sent to the Sectoral Council on Legal and Judicial Affairs for an advisory 

opinion on the issues raised. Discussions on the good governance protocol are still on going to date. 

In 2010, Kenya promulgated a new Constitution which opened doors for the establishment of 

Constitutional Commissions. In this regard, Kenya established Ethics and Anti-Corruption Commission 

                                                           
4 See Article 127 of the EAC Treaty 



 

 

(EACC) to enhance accountability, transparency and fight against corruption; Kenya National 

Commission on Human Rights to monitor human rights abuses and enhance redress and access to 

justice; National Gender and Equality Commission (NGEC) which is responsible for ensuring gender 

equality; and Independent Electoral and Boundaries Commission (IEBC) responsible for ensuring credible 

elections.  

The study5 by EACSOF in partnership with Westminster Foundation revealed that before the enactment 

of the PBO Act, 2013, Kenyan CSOs were mainly registered as NGOs under the NGO Co-ordination Act, 

1992. However, some organizations opted to be registered under other laws such as the Companies Act 

and Societies Act. Community Based Organizations (CBOs) were registered under the ministry in charge 

of social services.6The PBO Act was enacted towards the end of the tenure of the Grand Coalition 

Government (GCG) and assented to just before the March 2013 general elections. The Act was the result 

of a collaborative effort between CSOs, government agencies notably the NGO Coordination Board and 

a private member who moved the bill in parliament.7 According to a report of CSO dialogues in Kenya, 

full implementation of 2013 PBO Act would be a stepping stone for CSOs in Kenya as it enshrines self-

regulation, disclosure and public accountability through the introduction of a PBO Regulatory Agency, 

creates a single identity and framework for voluntary migration of all PBOs, integrates the development, 

democracy and governance thematic sectors, encourages corporate and individual giving, tax exemption 

and domestic resource mobilization, establishes a new PBO Authority, Federation, Dispute Tribunal and 

Self-regulatory groups with parliamentary oversight, and establishes an administrative and regulatory 

framework within which PBOs can conduct their affairs, among others.8  The table below provides a 

summary of the legislative framework: 

Definition The NGO Coordination Act       
-Assumed that all organizations that were not under government were NGOs regardless of 
their activities. 
 
PBO Act  
-Gives a more elaborate definition 
-Describes what organizations under this Act should do (Section 2) 

Registration 
and 
membership 

NGO Coordination Act                                    
-Conditions for denial of registration are vague and ambiguous  (Section 14 and 16)                       
-There is wide discretion given to the NGO board and the minister on exempting an NGO 
from registration [Section 10 (4)]                              
-There is no fixed time within which the NGO board must act on applications 
 
PBO Act  

                                                           
5 For details visit http://eacsof.net/EACSOF/2017/03/14/westminister-foundation-for-democracy-eacsof-regional-
meeting-on-cso-legislative-environment-for-csos-in-the-east-african-region/  
6 Author interview with Ms. Regina Opondo, Executive Secretary, CRECO on 13 th February 2017 
7 Morris Odhiambo, “People Centred EAC: Perspectives on the Operating Environment for Civil Society 

Organisations (CSOs) in EAC Partner States”, 2014 retrieved on 1st February 2017 
8 Sammy M. Keter (Rapporteur), A report of CSO dialogues in Kenya; State of civil society in Kenya: challenges 

and opportunities, December 2014, Page 21-22 

http://eacsof.net/EACSOF/2017/03/14/westminister-foundation-for-democracy-eacsof-regional-meeting-on-cso-legislative-environment-for-csos-in-the-east-african-region/
http://eacsof.net/EACSOF/2017/03/14/westminister-foundation-for-democracy-eacsof-regional-meeting-on-cso-legislative-environment-for-csos-in-the-east-african-region/


 

 

-Gives Authority limited powers to cancel or suspend registration of PBOs and also clear 
procedures (Section 18 and 19)                      
-PBOs are to be registered under the Public Benefit Organization Regulatory Authority (Part 
IV)            
-There is clear and straightforward criteria for registration of PBOs and timeline (Section 6-
13)                                
 
PBO Amendments 
-Give the authority in charge powers to periodically and with full discretion impose terms and 
conditions for the grant of certificates of registration, permits of operation and PBO status 
(Section 10A which contradicts PBO Act’s objectives section 3 (f)) 

Funding NGO Act and PBO Act 
-Did/does not impose any limits on funding  
 
PBO Amendments 
-Any funding of a PBO shall be made through the Federation and not by an individual 
member organization (Section 27 A (1))       
-PBO shall not receive more than 15% of its total funding from external donors (Section 27 A 
(2)) 

Freedom of 
speech and 
expression 
(and other 
freedoms) 

NGO Coordination Act 
Does not mention any clear responsibilities of the government to NGOs in this regard  
 
PBO Act 
-Does not have any direct provision in this regard  
-Spells out the government’s responsibility to PBOs (Section 4) which includes creating an 
enabling environment for PBO activities  
-States that PBOs may engage freely in research, education, publication, public policy and 
advocacy (Section 66 and 67) 

Protection of 
human rights 
defenders 

NGO Coordination Act  
-Did not make reference to protection of human rights defenders  
 
PBO Act  
-Does not directly mention protection of human rights defenders 
-However, defense of human rights defenders can be construed from provisions assigning 
responsibility of creating an enabling environment for PBOs 

 

2.0 IMPLICATIONS AND RECOMMENDATIONS 

The continuous and/or deliberate shrinking of the civic space and non-compliance with regional and 

international commitments on promotion of human rights, democracy and good governance has serious 

consequence in the region. Experts have indicated that good governance in the EAC Partner States 



 

 

would lessen the possibility of instability in the region thereby ensuring peace and security which are 

the cornerstones of socio-economic development in the region9.  

Summary of Recommendations to the Government of Kenya 

1) Expedite the ratification of ACDEG and develop a monitoring and reporting mechanism on good 

governance 

2) The Kenyan Government should quickly Deposit a special Declaration accepting the competence 

of the African Court on Human and Peoples Rights, a requirement under Article 34(6) of the 

Protocol to the African Charter on Human and Peoples Rights for the African Court on Human 

and Peoples Rights.;  

3) Expedite the enforcement of the Public Benefits Organizations Act 

4) Ensure regular exchange of information and best practices on good governance;  

Recommendation to CSOs 

1) Develop shadow reports on national status on implementation of commitments  

2) Lobby for ratification of ACDEG and conclusion of the EAC Protocol on Good Governance   

 

3.0 CONCLUSSION  

The strengthening of democratic governance requires more than well-functioning electoral bodies, 

Parliaments, an independent judiciary and other institutions and processes. The Republic of Kenya calls 

for a strong culture of democracy, in particular, robust, transparent, internally democratic and 

accountable political parties. However, to solidify the gains made the state must ensure implementation 

of the commitments made.  In addition, the state must also ensure that all necessary resources are 

provided to the relevant institutions for furtherance of good governance.  

                                                           
9 Dr. Susan Kolimba, the Deputy Minister for Foreign Affairs and East African Cooperation in the United Republic of 
Tanzania at https://www.eac.int/press-releases/154-peace-security/859-good-governance-key-to-regional-
integration-in-east-africa  

https://www.eac.int/press-releases/154-peace-security/859-good-governance-key-to-regional-integration-in-east-africa
https://www.eac.int/press-releases/154-peace-security/859-good-governance-key-to-regional-integration-in-east-africa

